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The opinion of the general advocate regarding EU case C-594/18 P starts with a
shocking quote: “this case can be described as the legal side of a dispute between the
Member States that are in favor of nuclear power and those that are not. Both sides
claim that they pursue their course to protect the environment. (2) At the heart of the
matter lies the fundamental question of whether the construction of a nuclear power
plant can be the subject of a State aid approval by the European Commission for
Article 107(3)(c) TFEU. That is perhaps the single most important question posed in this
appeal from a decision of the General Court delivered on 12 July 2018 in Austria v
Commission (3) (‘the judgment under appeal’).”
This short introduction, however, cannot describe the complexity of the questions that
the European Judges are going to decide. The demand contains five grounds of appeal:
the first one, alleging that there is no objective in the common interest of the
European Union regarding nuclear power. So it is asked, “the judgment under appeal
appears to be unlawful since, contrary to the position adopted by the General Court,
the construction of a new nuclear power station does not constitute an objective in the
interest of the European Union; consequently, the fourth plea in law, in conjunction
with the fifth part of the ninth plea in law, in which it was claimed that the promotion
of nuclear energy does not correspond to a common interest, which is necessary for
approval of aid under Article 107(3)(c) TFEU, should not have been rejected”. Starting
from these other grounds are submitted to the European Court of Justice.
We will describe some of the most important points the general advocate related to
the first and the other grounds of appeal that regards the following points.
The first ground of appeal, as told, alleging that there is no objective in the common
interest of the European Union related at the construction of a nuclear plant and its
functioning. As described by the advocate, “the first plea in law is divided into three
parts. First, the Republic of Austria argues that the General Court, in paragraph 79 et
seq. of the judgment under appeal, assumed incorrectly that, for the question whether
the support of nuclear power is an interest that can be pursued by State aid, the
relevant criterion is whether the interest pursued constitutes a ‘public interest’ rather
than whether it constitutes a ‘common interest’. Based on that assessment, the
General Court erred in law when it considered the aid to be compatible with the
internal market merely because it serves public interest”
In the second part of its first plea in law, the Republic of Austria argues that the
General Court erred when it found in paragraph 97 of the judgment under appeal that
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Article 2(c) of the Euratom Treaty can be relied on to justify State aid for investment in
the field of nuclear energy.
In the third part of its first plea in law, the Republic of Austria criticizes the General
Court’s reliance on Article 106a of the Euratom Treaty when it applied Article 107
TFEU, on the basis that the Euratom Treaty does not contain any rules dealing with
State aid. Given that the General Court applied Article 107(3)(c) TFEU to a situation
governed by the Euratom Treaty, it should also have taken into consideration other
provisions of EU law outside the Euratom Treaty. The provisions in question are those
on the protection of the environment — which encompasses the protection of health
— namely Article 37 of the Charter of Fundamental Rights of the European Union (‘the
Charter’) and Article 11 TFEU and, more specifically, ‘in the context of the
establishment and functioning of the internal market and with regard for the need to
preserve and improve the environment … [the promotion] of energy efficiency and
energy saving and the development of new and renewable forms of energy’, as
specifically singled out as aims of the Union policy on energy in Article 194(1)(c) TFEU.
It also points to the fact that the General Court did not take those objectives into
account, something which it maintains runs counter to the precautionary principle, the
‘polluter pays’ principle and the principle of sustainability. In that respect, the Republic
of Austria challenges paragraph 516 of the judgment under appeal.
The general advocate very correctly states at point 41 that: “It is true, of course, that at
a political level the merits (or, as the case may be, the demerits) of nuclear power are
hotly debated in many Member States and it is an issue in respect of which there is
presently no real consensus. Some may think that the shadow of Three Mile Island,
Fukushima and, above all, Chernobyl, looms over the construction and development of
every nuclear power plant and that that experience is sufficient to point to the
existence of grave environmental risk, the elimination of which is simply impossible.
Others may think that as nuclear energy provides a sustainable, low-carbon source of
energy it must accordingly be part of a mix of energy supplies if reliance on fossil fuels
is to be ended and climate change targets are to be met.”
Also concerned about the need for the democratic legitimacy that is even lightly
afforded in one of the most important points of the opinion of the advocate. Tax law is
based on the essential and fundamental principle “no taxation without representation”
that is one of the pillars of modern democracy.
Before to examine the EU situation, it is important to give a look at the US experience,
in particular, and at some documents of international authorities on this issue.
Relevant studies have explored the connection between public goods, private interest
and representation and how it reflects on equality principle and social justice. (see
Public Goods, Private Interests, and Representation, John E. Jackson and David C. King,
The American Political Science Review, Vol. 83, No. 4 (Dec. 1989), pp. 1143-1164
https://www.jstor.org/stable/1961662?seq=1) A lot of analyses also recently have
deeper examed especially direct taxes (also having regards gender) and equality
principle but not environmental taxes. (The Appropriate Roles for Equity and Efficiency
in a Progressive Income Tax, J. R. Repetti, 23 Fla. Tax Rev. ___ (2020 Forthcoming),
Boston College Law School Legal Studies Research Paper No. 518,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3470360) having regard to
environmental law and policies implements see Environmental Law and Three
Economies: Navigating a Sprawling Field of Study, Practice, and Societal Governance in



Which Everything is Connected to Everything Else, Zygmunt J. B. Platter, Harvard
Environmental Law Review, Vol. 23, 1999 Boston College Law School Legal Studies
Research Paper No. 1999-04
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=716464); the essay proposes a
new model, seeks to analyze the fictional civic role of governmental law, the inherent
political tensions and contending forces that shape environmental law in daily practice,
and, perhaps, how we are to conceptualize civic governance in the new millennium.
The today challenge is to connect tax law and environmental law having regards to
democratic representation strictly connected with these visions different but that has
to be convergent, up to the recent pandemic crisis. Having regard at the US experience
and the serious economic and financial ramifications of the outbreak, see: Hiba Hafiz,
Shu-Yi Oei, Diane M. Ring and Natalya Shnitser. "Regulating in Pandemic: Evaluating
Economic and Financial Policy Responses to the Coronavirus Crisis" Working Paper
(2020) – (http://works.bepress.com/shu-yi-oei/72/).

Coming at the EU level is important to stress, first of all, the role of ECJ and the
“normative power” inside the Nice-Strasburg Agreement (See RUGGERI A., Tecniche
decisorie dei giudici e “forza normative della Carta di Nizza Strasburgo,
http://www.forumcostituzionale.it/wordpress/?p=14230). Apart from that, having
regard environmental tax, the EU legislation is with the unanimity principle concerning
tax law at European level since the tax legislative power is strongly related with
national sovereignty and its democratic legitimation. For this reason, it is underlined at
point 42 how “This Court has quite obviously neither the competence nor, just as
importantly, the democratic legitimacy to rule on such issues. It is, I think, rather
sufficient to say that if the development of nuclear energy is, as reflected in the
Euratom Treaty, a clearly defined objective of EU primary law, that objective cannot as
a matter of law be subordinated in that respect to other — and, on one view, possibly
conflicting — objectives of the TFEU. Besides, the clear words of the second
subparagraph of Article 194(2) TFEU acknowledge the right of each Member State to
choose ‘between different energy sources and the general structure of its energy
supply’ and that right must extend, should a Member State think well of it, to the right
to develop nuclear energy and nuclear power plants as part of its energy supply
sources.”
That’s why the advocate considers the production of nuclear power as a middle to
obtain electric energy. So that at a national level has to be decided how to realize a
perfect mix of energy sources supplies. At the same time, it is implicitly affirmed that
this kind of choices under the present legislation is not so far connect with
environmental taxation or even environmental legislation. Furthermore, the case
regards state aid and not exactly environmental taxation. But it is really important
since the connection between state aid and environmental protection as incentivizing
tools in promoting environmental or ecological protection the definition given by the
general advocate of “common interest” and “public interest” and underlines the
differences with “private interest”. The protection of health as demonstrated by the
recent pandemic crises evidence the need to consider it as a global public good to
promote and protect also with tax policies tools. To determine the perfect mix is
important to check the economists’ opinion.



From a long time, economists are going to indagate incentives direct to promote
inclusive and sustainable development and environmental justice have criticized the
Pigou theories about externalities that are the theoretical base of polluter pays
principle both in a “repressive” or “compensatory” prospective but also in as
“promoting” and “incentivizing” tools.
See Pigou, Taxation and Public Goods, Anthony Atkinson and N. H. Stern, Review of
Economic Studies, 1974, vol. 41, issue 1, 119-128
(http://personal.lse.ac.uk/sternn/009NHS.pdf)
Economic studies have better precise the effect of taxation on environmental and
social justice. Some studies have defined the “global public goods” having regard to
environmental protection. See Global Public Goods: International Cooperation in the
21st Century, Inge Kaul, Isabelle Grunberg, and Marc Stern, 1999, Oxford University
Press,
(https://www.oxfordscholarship.com/view/10.1093/0195130529.001.0001/acprof-97
80195130522) In particular see Defining global public goods, Inge Kaul, Isabelle
Grunberg and Marc A. Stern, that to define global public goods, p. 3, as they say, “it is
useful to examine its counterpart, a private good, and to discuss what it means to have
a market for private goods. … Thus, private goods tend to be excludable and rival in
consumption”. However, “the ideal public good has two main qualities: its benefits are
non-rivalrous in consumption and non-excludable”. Moreover “few goods are purely
public or purely private. Most possess mixed benefits. Goods that only partly meet
either or both of the defining criteria are called impure public goods.” Furthermore,
“impure public goods fall into two categories. Goods that are non-rivalrous in
consumption but excludable are club goods. Goods that are mostly nonexcludable but
rivalrous in consumption are common pool resources”. After having explained this
distinction it is introduced the concept of externalities that “arise when an individual
or a firm takes an action but does not bear all costs (negative externalities) or all
benefits (positive externalities: Stieglitz 1997) of the action”. Starting from this
distinction other authors “argue that public goods, notably pure public goods, “can be
thought of as special cases of externalities”.”
To do that some studies have indagated the connection between public goods and
private goods and doing have introduced “public interest” or even “common interest”,
on an economical perspective.
Also, we have to consider that “global public goods” have particular skills that are
“humanity”. It should be considered “as a whole” that “should be the beneficiary of
global public goods”. But also “an individual’s life is limited. Thus, it is important to
specify which generation we have in mind when we say “humanity”. The
environmental movement has reminded us of the importance of a longer-term
perspective. As argued in the Brundtland Commission’s report, Our common future,
(World Commission on Environmental and development 1987, p. 43.), sustainable
development is “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs”. This
definition of sustainability applies not only to environmental debt (that is, irreversible
damage of natural resources) but also to financial and another form of debt. Any kind
of collective borrowing from the future raises questions of intergenerational equity.”
(last cit., p. 11)



Up to that, it is essential to mention a long paper from UNIDO (UNITED NATION
INDUSTRIAL DEVELOPMENT ORGANIZATION) published in 2008 in Vienna, titled
“Public goods for economic development”, indagating the concept of international
public goods and its application to promote a fair and sustainable development and to
stimulate the “debate through the intellectual framework of international public
goods” (https://www.unido.org/sites/default/files/2009-
02/Public%20goods%20for%20economic%20development_sale_0.pdf, p. 3) “To
understand how to provide international public goods, it is first necessary to
understand the concept of international public goods and why markets fail to provide
them. The market is a powerful mechanism of coordination and social assignment. But
there are some situations where it cannot operate well, causing socially inefficient
results. Two such market failures are externalities and public goods. …. To remedy
market failure externalities, it is necessary to devise institutional mechanisms and
policy instruments that include the implications of an agent’s action in the decision
process. These may take different forms, such as the establishment of a tax or fee
equal to the external cost generated or the introduction of emission certificates with
the commercial value determined by the market, for example, for carbon dioxide. The
theory of externalities provides the foundation for situations in which economic
activities produce negative spillover effects that are often ignored by the initial
generator.” (last cit., p 7)
So that is why it’s underlined in this perspective the role of the subsidiary principle,
even in an economical context: “public goods and externalities are instances that call
for a coordinated social response and collective action to provide a good. However,
the presence of mutually beneficial goals is not enough to ensure the voluntary
participation of agents involved, especially if there is no possibility of excluding access
to collective benefits.” (last cit., p. 13) Moreover, “in these cases, there may be a
“failure of collective action.” Solutions call for the design of appropriate institutions to
facilitate strategic interactions that are more conducive to cooperation among
individual agents. Several key principles are usually considered.” (last cit., p. 14) So, the
role of the institution can be better explained thought the subsidiary principle that
would realize more efficient results with economies of scale and scope. “The
subsidiarity principle assumes bringing institutional responses as close as possible to
the area affected by the goods spillover. In other words, lower jurisdictions should
make the decisions unless convincing reasons exist for assigning them to higher
jurisdictions (Bryant 1995). At the same time, those directly affected by the public
good should be in charge of its supply.” (last cit., p. 14).
After having clarified this point, it is important to observe the connection between
international public goods, governance and global citizenship.
In fact, “globalization has increased the sphere of international public goods. This
process entails a double challenge: one political and one economic. The political
challenge refers to the fact that globalization is displacing basic principles on which
democracy is founded, such as symmetry and coherence among decision-makers and
the people affected by those decisions (Held 1997). Both citizens’ control over their
representatives, through electoral processes, and public and institutional
accountability rest on these principles. These basic principles have been undermined
through a set of decisions affecting citizenship that were taken in contexts or by
institutions beyond the scrutiny or control of those who are finally affected by them.



Today, national communities are no longer the only source of decisions that influence
their members’ lives, nor are the effects of government decisions limited to the strict
domain of the citizens themselves (Offe 1985). Some international institutions— such
as the World Bank and the International Monetary Fund (IMF)—make decisions with
limited effective participation from the citizens affected, and national decisions
increasingly have impacts beyond their borders. There is a growing mismatch between
the scope of the problems, which is increasingly supranational, and the scope of
political processes, which is still largely national. The greater that mismatch, the
greater the difficulties that states will encounter in erecting a predictable environment
for their citizens and the fewer citizens will be able to control the decision-making
processes that affect them.” (P. 21) “Restoring the democratic principles of symmetry
and coherence would effectively lead to the configuration of a more democratic and
responsible international framework. It would also lead to a multilateralism committed
to the government of the new interdependencies that globalization entails in a more
representative and accountable way. For that institutional order to be legitimate, it
should be based on the effective recognition of a certain concept of global citizenship
(Archibuggi 2004). There is no doubt that the Human Rights Charter constitutes, in
moral and judicial terms, an incipient core from which this concept of global citizenship
can be formed (Alonso 2000). The economic challenge has to do with the effects on
allocation caused by cross-border externalities. When the indirect effects of a decision
are not taken into account by those who make the decision, a social allocation problem
is created: the national benefit (or cost) of a particular activity, which is the element
considered by decision-makers, does not match the aggregated benefit (or cost) on a
global (or intergenerational) level of the activity. Correcting this inefficiency requires
strengthening the international coordination framework, either for taking advantage
of the interdependencies (the positive externalities) or for preventing the allocation
problem (the negative externalities). This problem is exacerbated in the case of
international public goods. Both problems point to the need for a sounder normative
and institutional framework that allows greater means of governing international
interdependencies.”

The complexity of the issue let us the opportunity, to indagate also the philosophical
perspective that can synthesize the different approach. So, it is very interesting also,
the connection between “public” and “private” good and “private interest”, “public
interest” or “common interest” See: “The common good differs from the various
notions of the good that play a foundational role in welfare consequentialist accounts
of political morality. Among the notions in the latter category, we can include the sum
of pleasure over pain, total satisfaction of rational desire, aggregate welfare adjusted
for distributive considerations, welfare prioritarianism, equality of welfare (in certain
formulations), Pareto optimality, and so on. Unlike the common good, these notions
make no essential reference to the requirements of a social relationship. They set out
fully independent standards for the goodness of actions, motivations and states of
affairs, and the independent character of these standards allows them to serve as
foundational elements in a normative theory that has a consequentialist structure”.
See Stanford Encyclopedia of Philosophy, The common good,
(https://plato.stanford.edu/entries/common-good/) for a complete recognition in
which can show the connection between laws and economics.



So, that is why the conclusions of the advocate are so important to better define the
law perspective of the same issue and let us indagate the difference and the
connection between law and economics.
For this reason is so important the following point 44, in which the general advocate
deeper indagate the meaning of “common interest” and “public interest” in the
current decision. So: “It is next necessary to deal with the Commission’s argument that
the first plea in law is ineffective. In support of that argument, it relies on paragraph 85
of the judgment under appeal and the fact that that part of the judgment was not
attacked by the Republic of Austria. (19) The Commission claims that the question of
whether a ‘common interest’ or a ‘public interest’ has to be served by an aid measure
is immaterial because the General Court stated in that paragraph that the application
of Article 107(3)(c) TFEU must distinguish between the objective pursued by a Member
State and the condition that State aid must not adversely affect trading conditions to
an extent contrary to the common interest. Relying on that paragraph, the Commission
argues that the General Court did not consider that the aid, to be admissible according
to Article 107(3)(c) TFEU, had to pursue public interest. Thus, if the Republic of Austria
claims that the correct criterion should have been a ‘common interest’ rather than a
‘public interest’ test, the Commission contends that the General Court applied neither
test in its judgment.”
It is important to fully report also the following point 47 and 48. In point 48 is defined
as “private interest”. “(47.) Third, in its reference to its judgment in Mediaset v
Commission, (25) the General Court made it clear that it did rely on that requirement if
only to exclude ‘private interests’. (26) In paragraphs 79 to 128 of the judgment under
appeal, headed ‘The arguments calling in question the Commission’s conclusion that
the promotion of nuclear energy constitutes an objective of “common” interest’,
alone, the term ‘public interest objective’ was used 16 times — interestingly, even
when referring to the decision at issue where the Commission refers to ‘an objective of
common interest’. (27) In those references, the General Court dealt with the question
of whether the promotion of nuclear energy pursues an objective of public interest for
Article 107(3)(c) TFEU and not whether that might be a private rather than a public
interest. While the Commission might be correct to say that Article 107(3)(c) TFEU
does not stipulate that aid must serve the public interest to be compatible with the
internal market, that proposition was not expressly endorsed by the General Court in
the judgment under appeal.”
At point 48, due to this affirmation: “It follows that I do not consider the first plea in
law to be inoperative on this ground. It is rather a plea with which the Court must
properly deal.”
The definition of public interest is essential to qualify the state aid concerning nuclear
power energy and to define the connection between the Euratom treaty and the TFEU.
So, “(71.)      It follows that none of those three judgments is an authority for the
Republic of Austria’s assertion that it is a requirement for Article 107(3)(c) TFEU that
the aid pursues an objective of common interest. Nor do they state that common
interest is an interest shared by all Member States. (72.)      It must also be borne in
mind that all Member States have signed, ratified and acceded to the Euratom Treaty.
It follows that all of the Member States must be understood, as a matter of law, to
have given their general consent to the development of new nuclear power plants.
There are indeed Member States — such as the Republic of Austria — that have



decided that they will not facilitate or even permit the development of new nuclear
power plants in their territory. However, by accepting the objectives of that treaty,
they have thereby signified their unqualified acceptance — in principle, at least — of
the right of other Member States to develop nuclear power plants on their territories
should they wish to do so. (73.)      It follows, therefore, on any view of the legal issues
involved, that the development of nuclear power plants is an objective in the common
interest for Article 107(3)(c) TFEU to which, as it happens, all the Member States have
— if only because they accept the Euratom Treaty — consented. Thus, even on the
assumption (contrary to my view) that Article 107(3)(c) TFEU can only be applied if a
State aid pursues an objective of common interest, the General Court has not
committed any error of law. I would also add — if only for the sake of completeness —
that the development of nuclear power plants also constitutes an objective of public
interest, as opposed to one of private interest.”
The subsidiary principle, even not expressly defined such as related to state aid and
combination of energy sources mix, is one of the fundamental issues coming from the
opinion of the general advocate in the following point: “(79.)      Finally, it is also again
necessary to point to Article 194(2) TFEU in this context. That provision must, of
course, be read in conjunction with the Euratom Treaty. As I have already indicated,
the second subparagraph of Article 194(2) TFEU provides that the general competence
of the Union in the field of energy will not prejudice the right of a Member State ‘to
determine the conditions for exploiting its energy resources, its choice between
different energy sources and the general structure of its energy supply’. (80.)  It is clear
from that provision that the right in the principle of each Member State to choose its
energy mix — whether it be fossil fuels, renewables such as solar energy and wind
power or, as here, nuclear power — is, for all intents and purposes, inviolate. As the
United Kingdom argued in its submissions, it has elected to support nuclear energy as a
‘reliable, low carbon element within its wider energy mix’. (81.)      All of this reinforces
the conclusion that the objects and competences of the Euratom Treaty may be fairly
interpreted as extending to the construction of modern nuclear power plants by the
Member States, and not simply those plants which were envisaged or projected at the
time when the Euratom Treaty was promulgated. The general tenor and approach of
the General Court in the judgment under appeal is perfectly consistent with this
interpretation of those provisions.”
The general advocate also indagates as to define the lawfulness of state aid (both on
construction and function of nuclear plants) the impact of this aid on the common
market even related to energy power, better defining the common interest connected
with aid measure. In fact, “(87.) What emerges from this is that the Member States’
room for manoeuvre when it comes to their energy supply must be preserved and
acknowledged. To this extent, Article 194(2) TFEU represents an important rebalancing
of the role of the individual Member States vis-à-vis the Union in the field of energy
policy. Therefore, for those reasons alone it does not seem appropriate to allow the
Commission to consider Union objectives beyond the protection of the common
market specifically raised in Article 107(3)(c) TFEU in its assessment of State aid in the
energy sector. (88.) Nor does the case-law of the Court and the General Court, even in
areas outside the energy sector, require or empower the Commission to do so.”
Doing this check it affirms how “(89.) The specific principles raised by the Republic of
Austria, which, according to it, ought already to have been taken into account at the



time of the assessment as to whether an objective of common interest was being
pursued by the aid measure, are the protection of the environment, the precautionary
principle, the ‘polluter pays’ principle and the principle of sustainability. However, as
the General Court pointed out correctly in paragraph 515 of the judgment under
appeal, the Commission would only have had to take those principles into account if
they had been pursued by the United Kingdom with its aid measure. In that case, they
could have been examined by the Commission by reference to whether the measures
were adequate to reach that goal. In the present case, however, the aim pursued was
to facilitate the production of nuclear energy and the Commission, according to Article
107(3)(c) TFEU, only had to assess whether the measure adversely affected trading
conditions to an extent contrary to the common interest.”
The advocate, balancing the importance of the other objective of the treaty considers
as preeminent the interest to “facilitate the production of nuclear energy” direct to
produce electric power. So, aid does not represent “measure” that affect “trading
conditions to an extent to the common interest”. So, central in the opinion of the
general advocate is the content of common interest in the case law. Following its
consideration general advocate underlines “(90.) Nor does the following case-law alter
that conclusion: the Court has held that, when the Commission applies the State aid
procedure, it is required, following the general scheme of the Treaty, to ensure that
provisions governing State aid are applied consistently with specific provisions other
than those relating to State aid and, therefore, to assess the compatibility of the aid in
question with those specific provisions, where the aspects of aid are so inextricably
linked to the object of the aid that it is impossible to evaluate them separately. In the
present case, the existence of such an inextricable link was, as the Commission points
out, not raised by the Republic of Austria; nor does it exist. The principles raised by the
Republic of Austria, namely, the protection of the environment, the precautionary
principle, the ‘polluter pays’ principle and the principle of sustainability, can be
assessed separately and, should it prove necessary, in other proceedings. It bears
mentioning that, according to paragraph 150 of the Commission’s response, the
Republic of Austria did not attack the further decision on the pricing methodology for
nuclear waste contracts which were also considered to be State aid and declared to be
compatible with the internal market under Article 107(3)(c) TFEU. (91.) The General
Court did not commit any error of law in finding that it did not have to have regard to
other objectives of the Treaties in determining whether the aid measures promote an
objective of common interest.”
That is different the content of “common interest” and “public interest” not only
between economic and legal profile but also in law system between the European
legislation and the national legislation of member states.
The conclusion of the general advocate seems to be corrected and formally up to the
provision of TFUE and the Euratom Treaty which connection has been clearly defined.
Furthermore, should be preferred on the issue concerning environmental justice the
prevalence of a “public interest” on a “common interest”. Environmental justice far
from being a “common interest” should be considered a “public interest” non-only in
environmental taxation reputed as a tool to prevent environmental damages but also
in the use of promoting political tools to address inclusive and sustainable
development. In this sense even different on a legal perspective state aid ad tax
exemption and reduction to implement environmental justice are, from an economical



perspective, alternative tools. So same law principle should be referred to these two
“legal” tools to avoid discrimination and inequality and to protect health as a global
public good.
Also, the further issue examined by the advocate seems to confirm this conclusion. It is
not possible to investigate all the issues, since “as might be expected, the details of
both the decision at issue and the judgment under appeal are complex: the very fact
that the judgment of the General Court runs to some 736 paragraphs speaks for itself”,
so written in the opinion by the general advocate.

Coming back to the other grounds of appeal we shortly synthesize as follow.
The second ground of appeal, alleging misapplication of Article 107(3)(c) TFEU: in
particular “the first plea in law and the first and second parts of the ninth plea in law,
which related to the definition of the market and the market failure, should therefore
not have been rejected”.
The third ground of appeal, alleging insufficient assessment of proportionality: in this
perspective “the judgment under appeal of the General Court wrongly endorsed the
insufficient assessment of proportionality carried out by the European Commission.
The European Commission’s considerations on the proportionality of the aid are
neither correct nor comprehensible, with the result that the decision is invalid”.
The fourth ground of appeal, alleging prohibited operating aid and the fifth ground of
appeal, alleging insufficient determination of the aid elements and infringement of the
Guarantee Notice
As told a deeper exam of the conclusion waiting from the judgment of the European
Court of Justice some partial and temporary closing remarks can be taken.  Under an
economical perspective, state aid doesn’t have to distort the energy market, so that
this prevails on environmental protection principle, including precaution principle and
polluters pay principle. On the contrary, having regards to environmental tax
exemption and reduction to promote green new deal don’t have to submit to this kind
of limitation. The difference between state aid legislation and tax incentives, even
connected with environmental protection, seems not to be reasonable and unequal.
So it could create unjustified discriminations.
This is another big difference between the economic and law approach. In an
economic perspective state aid and tax exemption can be used at the same time as
promoting inclusive and sustainable development, hoping to converge to a common
target. The environmental protection is strictly connected with well-being in general
and in particular health protection and care.
Furthermore, it is important to remember the recent work of Stieglitz and Stern that
suggest tools for policymakers. In general, authors show how COVID 19 fiscal recovery
packages can improve environmental protection and zero carbon emission transition.
In fact, “this paper identifies stimulus policies that are perceived to deliver large
economic multipliers, reasonably quickly, and shift our emissions trajectory towards
net-zero”. Is very impressive the image they use: “the recovery packages can either kill
these two birds with one stone – setting the global economy on a pathway towards
net-zero emissions – or lock us into a fossil system from which it will be nearly
impossible to escape”. (See: Will COVID-19 fiscal recovery packages accelerate or
retard progress on climate change? Cameron Hepburn, Brian O’Callaghan, Nicholas
Stern, Joseph Stiglitz and Dimitri Zenghelis; Forthcoming in the Oxford Review of



Economic Policy 36(S1) 4 May 2020; Oxford Smith School of Enterprise and the
Environment | Working Paper No. 20-02 ISSN 2732-4214 (Online)
https://www.smithschool.ox.ac.uk/publications/wpapers/workingpaper20-02.pdf).
Besides this kind of consideration that underlines the need of a deeper discussion
between economists and lawyer, it is important to consider the role of the European
national countries to promote environmental tax exemptions and reductions to
stimulate green new deal and the great reset. Al K. Schwab recently told: “the COVID-
19 crisis is affecting every facet of people’s lives in every corner of the world. But
tragedy need not be its only legacy. On the contrary, the pandemic represents a rare
but narrow window of opportunity to reflect, reimagine, and reset our world to create
a healthier, more equitable, and more prosperous future.”
https://www.weforum.org/agenda/2020/06/now-is-the-time-for-a-great-reset/

In the future perhaps, the fiscal sovereignty can move from national countries to
European level as a proposal has recently suggested by some EU tax law professors.
“Within these limits, the solidarity argument should also be fully recognized by
transferring unconditionally the power to levy specific taxes and to spend them
through democratic institutions of the Union. That is only possible when the present
financing mechanism is replaced by a truly European mechanism of limited solidarity,
following the common European ability to pay.” (https://eulawlive.com/op-ed-
european-solidarity-requires-eu-taxes/) Moreover, “to keep the Union together we
need that minimal glue of truly European solidarity, not more but surely not less”. In
this transition in which also environmental taxation will play an essential role, will take
some more times. Waiting for this transition the European Court of Justice can give
wider interpretation to extend the application of environmental tax principle. But also,
wider diffusion of environmental tax reductions and exemptions at the national level.
Anyway, as told, also, a green new deal will play an important role but also national
state can promote more sustainable according to their national tax principle
coordinated with European environmental tax principle, in particular the subsidiary
principle that under a law prospective better define the legislative competence of
national or federal (EU level) and the democratic representation but in an economical
approach is strictly connected with the idea of public goods and externalities both
positive and negative. In this perspective, it should be important to deeper analyze the
connection between subsidiary principle and the ability to pay principle. Recently
MAISTO observed that: “a European tax (environmental) initiative might also be
welcome by national governments that seem too fragile to endure them political
responsibility for the introduction of new taxes. The form of the levy (environmental
tax) would then be less unpopular than income tax assets and more easily perceived as
a sacrifice today for an economy sustainable tomorrow.” (See MAISTO G., La UE alla
prova di risorse proprie e fisco, Il sole 24 ORE, p. 24, 17.06.2020 ) I think it is not only a
problem of political responsibility related to a perfect mix of environmental taxes but
its introduction is strictly connected, before that, with legality principle and “no
taxation without representation” principle.
Environmental or ecological protection is an essential part of health care considered
both as global public goods. On the contrary energy power and its mix have to be
considered as a national public good as underlined correctly by the general advocate.
So that’s why that EU and national legislator should improve and implement law



principle according to the prospective upper described. The general principles of
environmental taxation could have a wider and deeper application also in law sector
nearby as to guarantee the best systematic coordination inspired to equality principle
and non-discrimination principle having regards to future generations’ rights. Not only,
but also subsidiary principle is essential to realize an effective democratic
representation, of course, together with precautionary and proportionality principles.
As recently stressed about global taxation, “the environmental withdrawals … are part
of an irreversible and long-term program of great value, including the ideal and
cohesion of the Union”. (See MAISTO G., La UE alla prova di risorse proprie e fisco, Il
sole 24 ORE, p. 24, 17.06.2020)
Besides these conclusions that express a personal option, I think it should be important
to deeper analyze the “global” public principle that should guarantee health protection
also trough environmental protection as to avoid a pandemic crisis like the one we are
involved in, not only at European level but also globally.


