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First of all I must thank the organizators for inviting 
me to such an interesting conference and for giving 
me the opportunity to speak about an issue that is 
in a way unusual, and barely studied, but really 
important, in my opinion, the relationships between 
mediation and case management, and about the 
way case management can help the Court to 
managing the resolution of their disputes without an 
adjudication. 
Let me say that, unlike the way we usually think 
about relationships between mediation and case 
management, I am convinced, reflecting on my 
personal experience, that those relationships include 
not only the alternative to the adjudication of the 
case and to the judgment, but also the way the 
mediation attempt may affect disclosure and the 
choice by the parties of the most appropriate 
strategy, where they fail to reach an agreement. 
In fact, the outcomes of mediation tend to be 
significantly more complex and sophisticated than it 
is generally perceived. 
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The concept of case management comes from the 
common law judicial systems, and even though it is 
largely used, as an expression, in civil law judicial 
systems, the way it applies to proceedings and it 
works in practice is significantly different. 
In particular, the common law systems concept of 
case management is based on the power of the 
Court to give each proceedings a  flexible structure, 
in relation to the complexity of the case, and it is 
based on discretion. 
According to Part 1.4 of the Civil Procedure Rules, 
governing civil proceedings in England and Wales, 
but largely correspondent to the USA and other 
common law countries systems rules, the Court’s 
duty to manage claims, and to actively manage 
claims is one of the fundamental overriding 
objectives of CPR, that the Court must further using 
a number of special powers, included in Part 1.4 and 
Part 3.4 list of powers, including the power to take 
any other step or make any other order for the 
purpose of managing the case and furthering the 
overriding objective, including, according Part 26, to 
order a stay to allow for settlement of the case. 
In civil law judicial systems the structure of 
proceedings is largely less flexible, and the power of 
the Court to vary and to adapt the structure of 
proceedings to each individual case is largely less 
significant and discretionary. 
Yet, even in those systems, the power of the Court 
includes the power related to the settlement of 
litigation, that may be compared to that of the 
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Common law systems Court, even if traditionally 
including, in many Countries, an additional 
procedure, the judicial settlement. 
As a consequence, even in civil law judicial systems, 
that power may be defined as a proper case 
management power, regardless the extent of the 
discretion given to the Court, that may be used 
directing both judicial settlement, performed by the 
Judge and mediation, by referring the case either to 
a Court annexed mediator or to an out-of-court 
mediator or mediation provider. 
Judicial Settlement 
Many civil judicial systems, in particular among 
European civil law Countries have a long standing 
tradition in the field of judicial settlement, at least 
since eighteenth century. 
In Italy, for example, at the end of nineteenth 
century, almost 70-75% of disputes (on a total 
amount of approximately 2 million cases) reached 
judicial settlement before the Judge-Conciliator 
(Giudice Conciliatore), the lowest first tier Court. 
There is no doubt that the monetary value of those 
cases was extremely low, due to the poverty of 
Italian people, in a society which was deeply 
different from the present one, but where there was, 
as now, a widespread claim culture, as those figures 
effectively show. 
Yet, that kind of Judicial settlement (conciliazione), 
was extremely different, and it still is, from the 
modern concept of mediation, even though it may 
be included in the case management mechanisms. 
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First of all the judge-conciliator (in fact a kind of 
oxymoron, by a modern point of view) combined the 
power to settle the case with the power to decide on 
the merits of it, in case of failure of the settlement 
attempt. 
As a consequence, no confidentiality could, and still 
can, be granted to the parties. 
Secondly, judicial settlement mainly focuses on the 
legal grounds of the case, and generally tends to be 
seen by the lawyers as an agreement implying a 
mutual and partial waiving by both parties to the 
remedy that is sought by the claimant as well as a 
waive to the defence by the defendant. 
Plus, before the Giudice Conciliatore, the Court 
frequently used to be excessively authoritarian and 
patronizing, more than authoritative, with the aim of 
reaching an agreement.  
Judicial settlement attempt is still available for 
parties before Italian Courts, but it is no longer 
mandatory, even if the Court, according to the most 
recent reform, has given an additional, and 
controversial power, the power to draft a formal 
settlement proposal, that Parties may accept or not, 
but not without consequences in terms of Costs of 
litigation, at the end of the subsequent trial. 
In my view that kind of judicial settlement may be 
seen as a kind of non binding arbitration, more than 
as a kind of mediation. 
In 2005, judicial settlement as a judicial task has 
been proposed even in the English system, contrary 
to the traditions of the Anglo-Saxon judicial systems, 
at the TCC of the HC, and it is now granted by the 



 5 

Court, as a voluntary and non-binding dispute 
resolution process in which the Settlement Judge 
assists the Parties to reach an amicable settlement 
at a Court Settlement conference. 
The Whole Process is private and confidential, and 
the Settlement Judge shall from the date of the 
settlement order not take any further part in the 
Proceedings nor in any subsequent proceedings. 
The Court may also give the Parties an assessment 
setting out his views on the disputes, including his 
view on the likely outcome of the case. 
The scheme raised criticism by a number of experts, 
and it was controversial. 
Let just report a couple of it: 
The first one is that mediation by judges may 
threaten public confidence in the court, in particular 
in the impartiality and in neutrality of the Court, and 
the second one is that it is not enough that the 
judge who mediated the case will have no further 
connection with the case, if not settled. According 
that view, public sees the Court as an integrated 
institution, and if the dispute is not settled the Party 
who loses is likely to feel that the Court as an 
institution was, or may have been, prejudiced by 
what happened during mediation 
 
Referral to mediation 
In my view the role of Courts, a part from that in 
implementing an effective Court settlement system, 
may be extremely important, if not decisive, as the 
role of lawyers, in supporting and promoting the 
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best practice of referral to mediation, as an ordinary 
way to solve disputes.   
I do not think that adr, and in particular mediation, 
must be seen only as a major factor in reducing the 
number of pending cases, the backlog of the Courts, 
even though this may certainly be a mid-term 
outcome of the introduction of mediation and adr. 
I think that adr may first of all and above all  be a 
better solution for a case, not for all cases, but for 
many cases, in the framework of an integrated 
system of justice, where the judgement should be 
seen as the last resource. 
Let me give you a few remarks on crucial factors, 
also referring to those found in one of the most 
important research on that issue, produced a 
number of years ago by the Dutch National Project 
on Court Annexed Mediation: 
Court staff have to support the judge in studying the 
case, and it might be really important that parties 
can appear before the judge, not only the case 
management judge in common law systems, but 
also the one who is handling the case, in civil law 
systems, to be informed about the opportunity to 
attend an out of court mediation attempt, for a so 
called information session. 
Where a Court provides a list of mediators, may be 
absolutely appropriate to guarantee the quality of 
mediators, and we all know that this is one of the 
most important problems that we must face to 
making mediation reliable and successful. 
Accreditation or licensing of mediators is a major 
problem not yet solved in most of the Countries, 
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with particular reference to the choice of a public or 
a private system of accreditation, and I think that 
this choice may be different in different countries, 
having in mind each country’s peculiarities and 
traditions. 
Referral to mediation may use either Court related 
model or private providers model. 
Referral to private providers may raise problems not 
only about the quality of mediators, that is a general 
problem that referral has to face, but also about the 
choice of provider, because  Courts need not only to 
be but also to be seen completely impartial, not 
having a preference for a certain provider, but, at 
the same time, assuring the quality of mediators. 
In my view, one of the best option might be to 
establish a short list of providers, or of mediators, 
depending on each national legislation,  selected by 
a number of requirements, even exceeding the 
general requirements provided by national law. 
The Court will refer the case to mediation without 
identifying the single mediation provider, but only 
the list of providers or of mediators accredited by 
the Court. 
Timing of referral 
There are generally two possible kinds of referral: 
Automatic referral and case by case referral. 
There is a general criticism about an automatic 
referral model, because when parties are not ready 
to settle, the Court order may be seen as a threat, 
in particular for costs sanctions, and delay in 
litigation procedure, even though the attitude of the 
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Parties may change after being properly informed 
about the advantages of mediation in their own case. 
On the other side, Parties who are ready to settle 
may nonetheless need the Court order to go to 
mediation because each party may be worried, as it 
generally is, about being the first to propose 
mediation, an offer that might be seen as a display 
of weakness. 
On the other side, in England and Wales, as in USA, 
the Court order may simply be a way of anticipating 
the settlement, taking into account that the vast 
majority of cases do not reach the trial. 
It is particularly important, in my view, looking at 
the international figures, to incentivate the 
popularity of mediation among lawyers. 
As above said, one of the most important European 
research on referral was produced by Dutch National 
Project on Court Annexed Mediation. 
The research found out that almost all cases are 
suitable for mediation, but not all parties are ready 
for mediation, and the real success indicators are 
related to the motivation of the parties, in particular 
when they wish to be personally involved in the 
process; when they aim for a taylor-made solution, 
and they are going to participate in a quick and 
relatively cheap procedure. 
The research also found that referral in writing, 
accompanied by the so called self test, a list of 
questions on case characteristics to be examined by 
the Judge and the Court Staff, will result in a 
stronger commitment of the parties. 
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Additional key-factors are the quality of mediators 
and the role of lawyers. 
As above said, I think that referral to mediation may 
be seen as a case management mechanism not only 
as an alternative to the adjudication by judgement. 
Referral to mediation may also provide the Parties 
with a confidential disclosure which may enable 
them to better understanding their own case, and 
the weak and strong side of their own positions. 
In my experience and understanding this side of 
mediation outcomes was particularly successful and 
appreciated in Argentina, where referral to 
mediation is automatic after filing the claim. 
 
Conclusions 
 
Mediation is increasingly known and appreciated, as 
an alternative, a cheap and fast alternative to the 
judicial disposition of the case, to the judgment. 
Mediation may also prove extremely effective in 
giving the parties a good opportunity to evaluating 
their own case strength, even if they fail in reaching 
an agreement. 
Referral to mediation by the Court, and not only pre-
action mediation mechanisms may combine with 
judicial settlement and offer a richer and more 
complex alternative to the ordinary preparatory 
stage of proceedings. 
Additionally, and most importantly, in my opinion, 
the use of mediation may affect the way Courts 
apply and interpretate the law, taking into 
consideration a broader quantity of factors, in 
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comparison with the traditional syllogistic scheme, 
even without rejecting and replacing it. 
Mediation’s concept has been becoming a common 
cultural achievement, even a common language. 
It may become the first element for a new common 
law.   
 


