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QUESTIONNAIRE FOR NATIONAL REPORTS:  
 
Please note that all answers should be related to the issue of tax legislation (i.e., legal approach 
rather than tax policy approach). Where possible, please refer to the specific provisions of national 
legislation.  
 
Parts of the national report (corresponding to conference panel discussions):  
 

 1.  Structure of national tax legislation  
 2.  Enacting national tax legislation  
 3.  Quality of national tax legislation  
 4.  National tax legislation and international, EU and non-tax legislation  

1. Structure of national tax legislation 
a) What is the constitutional structure and hierarchy of sources of tax law (legislative 
instruments) in your country? 

The sources are: The Spanish Constitution of 29 December 1978 (hereinafter referred to as ‘SC’), 
EU law (ex art. 93 from the SC), international treaties (arts. 94(1)e and 96.1 from the SC), 
constitutional acts (art. 81 from the SC), parliamentary acts(ex arts. 31(3), 133 from the SC) and other 
acts which have the force of law (Decree-Law (art. 86 from the SC) and Legislative Decree (art. 82 
from the SC) and regulations, including Royal Decrees and Ministerial Orders (art. 97 from the SC). 

 
b) What is the balance (qualitative and/or quantitative) between statutory legislation enacted 
by the Parliament and sub-laws enacted by the central government (regulations, other 
executive legislation, implementing legislation, etc.)? To what extent may tax matters be 
regulated in sub-laws? 

 
Essential elements of every tax should be regulated by Parliamentary Act: Taxable event, 

taxpayers, tax base and tax rates (according to the interpretation of the Constitutional Court based 
upon arts. 31(3) and 133 from the SC). In practice, parliamentary acts are usually quite detailed and 
only minor details are considered in regulations (with some relevant exceptions). Tax procedures are 
quite extensively regulated by the General Tax Act of 17 December 2003, although further details are 
considered in General Regulations on Tax Auditing, Tax Collection, Infringement procedures and Tax 
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review procedures. 
In cases of urgent need, the Government may regulate all aspects of taxation through Decree-

Laws (article 86 SC), provided that it does not affect key issues of the tax system (an indeterminate 
legal concept developed by the Constitutional Court). 

 
c) What is the role of local government in enacting tax legislation? To what extent may tax 
matters be regulated in legal acts issued by the local government?  
 

Spanish Regions (the so-called Autonomous Communities have their own parliaments and can 
enact tax laws within their competencies). 

 
The Spanish municipal tax system is regulated by the central Parliament through the Law of Local 

Finances (Consolidated text of 5 March 2004). Municipalities can vary tax rates or enact deductions 
within the limits set by the Law of Local Finances. 

 
 

d) What is (if any) the role and legal status of non-legislative instruments (circulars, official 
explanatory notes, guidelines, etc.) at central and local level? 

 
They play an interpretative role. In particular, rulings issued by the General Directorate for Taxes 

have binding effects on tax authorities. They are published online at: 
 

http://www.minhap.gob.es/esES/Normativa%20y%20doctrina/Doctrina/Paginas/ConsultasDGT.aspx 
 

e) How much have the volume and complexity of tax legislation increased in the years 2001 - 
2010 (qualitative and/or quantitative assessment)?  

 
It is difficult to assess, but we can say there has been an enormous increase (in both qualitative 

and quantitative terms). For example, the General Tax Act in force in 2001 had 171 articles. The 
current General Tax Act has 249. 

 
f) Is the general part of tax law legislatively separated, i.e., instrument applicable to all taxes? 

 
It is. The general part of tax law is ruled by the General Tax Act of 2003, applicable to all taxes. 

 
g) Have there been any attempts at codification of tax law? Regulated in a separate legal text. 

 
Codification of tax law has been limited to the general part. 

2. Enacting national tax legislation 
 
a) Who may introduce draft tax legislation to the Parliament and legislative bodies of local 
government (legislative initiative)? 
 

At national level, draft tax legislation may be introduced to the Parliament by the Government 
(government bill) or by any parliamentary group or at least by 14 deputies (legislative proposal). 
Popular initiative (a minimum of 500,000 signatures) is excluded from tax matters by art. 87(3) from 
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the SC). Similar rules apply at regional level. Municipalities do not have legislative powers, but they 
can enact regulations. At local level, regulations are introduced to the Municipal Council by the Mayor 
or by the Finance Counsellor. 

 
b) Who is responsible for drafting tax legislation (at central and local level)? May tax 
legislation be drafted outside the Parliament, central and local government?  

 
At central level, tax legislation is usually drafted by the General Directorate for Taxes (a body 

within the Ministry of Finance that is also competent to pass rulings on tax matters). There are similar 
bodies at regional level. At local level, tax regulations are drafted by local civil servants. However, tax 
legislation may be drafted outside the Parliament at both central and local level as long as the draft is 
make their own by competent authorities. 

 
c) Are there specialised bodies involved in the drafting process (at central and local level)? 
Are formal qualifications (e.g. specialised training and experience) required from people 
involved in the drafting process? 
 

At central level, tax legislation is usually drafted by tax inspectors. To become a tax inspector, the 
candidate must hold a university degree (Law, Economics, Engineering, etc.), pass a special exam 
and go through a training period. However, there are no specific requirements for tax inspectors to 
join the General Directorate for Taxes. Some regions and, to a lesser extent, municipalities have also 
civil servants specialised in tax matters. 

 
d) How detailed explanatory notes to draft tax legislation must be (at central and local 

level)? What documents must accompany draft tax legislation (e.g. analyses of socio-
economic and budgetary effects, expert opinions, opinions on the conformity with EU law, 
etc.)?  
 

Article 22(2) of the parliamentary Government Act establishes that a preliminary bill prepared by 
the competent ministry (to be introduced to the so-called ‘Council of Ministers’) should be 
accompanied by a explanatory note and several reports on the need and opportunity of the 
provisions, gender impact and an economic one assessing the cost of the reform. A report by the 
Technical Secretariat-General is also required. Requirements at regional and local level are usually 
lower. In practice, explanatory notes are brief and do not offer much relevant information on 
socioeconomic and budgetary effects or on conformity with EU law. 

Once the Council of Ministers has examined the preliminary bill, it can decide which other reports 
or inquiries should be done before the bill is sent to the Parliament. Sometimes the preliminary bill 
must undergo a public consultation. It is also possible to require a report by the Council of State. The 
report by the Council of State is mandatory regarding bills which will implement EU law and as 
regards regulations which implement prior parliamentary legislation. 

 
e) Does the legislative process for tax legislation differ from the general legislative process (at 
central and local level)?  
 
       There are no specific rules for tax matters at central and regional level. At local level, a public 
consultation on the draft regulation is mandatory before it is finally approved (art. 17 of the 
parliamentary Act on Local Finances). 
 
f) What are the stages of discussing draft tax legislation in the Parliament and legislative 
bodies of local government? Is tax legislation discussed during plenary sessions or in 
committees? What is the role of the chambers of Parliament?  
 

     Once the bill has been sent by the Government to the so-called ‘Congress of Deputies’ and 
published, deputies and parliamentary groups have 15 days to submit amendments, which can be 
either total or partial. 
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     If the amendments reject the whole bill, they will be discussed in plenary session. Otherwise, they 
will be discussed by the Finance Committee. The Committee’s proposal will be submitted to the 
Plenary. Amendments not passed by the Committee and still supported by the relevant parliamentary 
group will be discussed and voted in the final plenary session. 

     Once the bill has been approved by the Congress of Deputies, it will be sent to the Senate, which 
can approve new amendments. The amended bill will be sent back to the Congress which will vote on 
each of them in plenary session. Legislative procedures at regional level are easier, since there is no 
second chamber. 
 
At local level, tax legislation is discussed and voted in plenary session. 
 
g) What is the time frame of parliamentary discussion and discussion by local government?  
  
      An average parliamentary debate takes five months. An average local debate on tax bylaws 
between one and two months. 
 
h) Who may introduce amendments to the draft (at central and local level)? Are self-
amendments (e.g. by the government, other initiator) allowed and up till which stage? 
   
     At central and regional level, amendments may be introduced by deputies or parliamentary groups. 
Technically speaking, self-amendments are not possible, but they are made by the parliamentary 
group which supports the government. 
 At local level amendments may be introduced by any councillor (elected member of the city 
council). They are usually introduced through the respective political group at the city council. 
 
i) Is draft tax legislation (at central and local level) officially published and at what stage?  

 
It is. At central and regional level, draft tax legislation is published once it has been sent to the 

Parliament. Central draft legislation is published at the Parliamentary Official Gazette and regional 
draft legislation at the respective regional official gazette). At local level, a public consultation on the 
draft regulation is mandatory before it is finally approved (art. 17 of the parliamentary Act on Local 
Finances). 

 
j) How the law in force regulates the participation of academics, interests groups (taxpayers, 
tax advisors, business and professional associations, NGOs, tax administration, lobbyist) in 
the legislative process (drafting and discussion)? Is their involvement regulated in detail by 
the law (e.g. must they register, officially notify their interest, disclose sources of financing, 
etc.)? If not, can they nevertheless participate?  
 

It is not regulated in detail. The Council of Ministers can decide upon the level of participation 
regarding parliamentary legislation. As regards regulations, the people concerned are consulted on 
the draft either directly or through legally recognised associations (art. 24(1)c of the Parliamentary Act 
on the Government). 
 
k) Who is consulted (formal advisory bodies, interests groups, independent (e.g. academic) 
experts) and at what stage (pre-drafting, drafting, parliamentary discussion, discussion by the 
local government)? Is there official procedure (prescribed by the law) for commenting on draft 
legislation? Are public consultations mandatory? Are there public parliamentary hearings and 
hearings by local government possible/mandatory?  
 

See the answer to the previous question. 
 
l) By whom and how are sub-laws (regulations, other executive legislation, implementing 
legislation, etc.) in tax law enacted?  
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All central legislation (including sub-law acts) is enacted by the competent authority (Parliament, 
Council of Ministers, Minister of Finance) and published on the State Official Gazette. Regional 
legislation is published on the regional Official Gazette (regional parliamentary acts are also published 
on the State Official Gazette). Local regulations are published on the regional or provincial Official 
Gazette. 

 
m) How is tax legislation published?  
 

See the answer to the previous question. 
 
n) Is vacatio legis obligatory and abided by?  
 

As a general rule, there is a 20-day vacatio legis, unless otherwise provided by law (art. 2(1) of 
the Civil Code). However, many tax laws come into force on the same day they are published on the 
Official Gazette. 

 
 

o) Is domestic tax legislation formally multi-lingual? If not, are official translations 
available?  

 
In the Basque Country, Navarre, Catalonia and Galicia, regional laws are published in both 

Spanish and the regional language. 

3. Quality of national tax legislation 

3.1. Criteria for the assessment of quality of 
national tax legislation 

a) Are quality criteria for tax legislation explicitly listed by the law? What are they? 
Please note that these questions refer to the formal criteria for the assessment of quality of tax 
legislation, and not criteria relating to the substantive contents of tax legislation, to the 
questions of tax policy.  

 
      The Agreement of the Council of Ministers of 22 July 2005 on Guidelines of Legislative Technique 
(Official Gazette no. 180 of 29 July 2005) draws principles for the following quality criteria: 

 -  Legal certainty. 
 -  Improvement of technical and linguistic quality. 
 -  Standardised systematic. 

 
b) Is there any difference between the quality criteria applied to all legislation and tax 

legislation specifically? Or a difference between criteria applied to statutory tax legislation 
(acts of Parliament) and sub-laws (lower legislation, e.g. regulations) and acts of local 
government? 

 
There is no difference. The above-mentioned Guidelines on Legislative Technique apply to all 

central legislation (including regulations) to be published on the State Official Gazette. The region of 
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Aragón has passed its own guidelines, which do not specifically refer to tax rules either. 
 

c) Is there a legal act containing technical rules (rules of legislative technique)? If not, do 
any binding technical rules exist? Do they refer to all legislation (statutory, sub-laws and acts 
of local government) or statutory legislation only?  

 
See answer to question 3.1.a) 
 

d) What is the role of ordinary courts, constitutional courts, special bodies (e.g. State 
Council) in establishing and enforcing quality criteria?  

 
Ordinary courts play no role in establishing and enforcing formal quality criteria. The 

Constitutional Court could play a role in that the lack of quality implies a breach of legal certainty (art. 
9.3 SC), but it does not happen in practice.  

3.2. Subjective assessment of the quality of 
national tax legislation 
What is your personal opinion about the quality of tax legislation in your country? Please, 
provide grounds and examples.  
       
In general terms, it is not very positive because: 

 -  Tax legislation is usually drafted very quickly and tries to react to 
specific problems. 

 -  Tax legislation is not stable enough. 
 -  The so-called Agencia Tributaria (National Tax Agency) - which deals 

with specific problems regarding tax implementation - has too much 
influence on drafting tax legislation. 

 -  There is no specific technical body that makes general proposals and 
evaluates quality of tax legislation.  

 
A good example of low-quality tax legislation could be the recent tax amnesty. 
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4. National tax legislation and 
international, EU and non-tax 
legislation 

4.1. National tax legislation and international and 
EU legislation  

 a) How is international law implemented into the domestic legal system? Does it require 
domestic legal instruments or is it applied directly?* 

It applies directly, once the treaty has been published on the Official Gazette. 
 
b) Is there a tendency to repeat in national legislation provisions contained in 

international agreements and EU regulations?  
 

Probably not, because treaties and EU regulations are directly applicable. 
 
c) How is international tax law (tax treaties) published?  
 

There are no differences with regard to domestic legislation. Tax treaties are published on the 
Official Gazette. 

d) Please, describe the impact of ECJ judgments on domestic tax legislation in the area 
of income taxes, taxes in capital and VAT. Do CJUE judgments influence legislative 
amendments or application of law? How does the national legislator react to infringement 
procedures initiated by the Commission (confrontation, negotiation, immediate legislative 
amendments) and CJUE judgments?  

 
With a few exceptions (e.g. the Lankhorst-Hohorst judgment), Spanish legislators react very 

slowly to ECJ Judgments regarding tax legislation of other Member States. The reason for this is 
perhaps that Spanish courts are very reluctant to raise preliminary questions to the ECJ. Spanish 
legislators also react too slowly to infringement procedures. In most cases they await the judgment of 
the ECJ. 

4.2. National tax legislation and non-tax legislation 
a) Is tax law legislatively separated from other branches of law (separate legal acts on tax 

matters)? May tax matters be regulated in non-tax legislation or is separate legislation 
required?  
 

According to art. 9(1) of the General Tax Act, legislation with tax content should mention it in its 
title. However, it is not unusual that tax matters are not regulated in non-tax legislation without 
mentioning it in the title. 
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b) To what extent is tax law autonomous from other branches of law? Does tax 

legislation include own legal definitions or refer to legislation belonging to other branches of 
law (civil, commercial, employment, criminal, administrative law, etc.)?  

 
It is autonomous, although sometimes it uses notions taken from other branches of law. In this 

case, it cannot be taken for granted that tax law uses the non-tax law meaning of the term. An 
interpretation is needed. 

 
b) Does income tax legislation refer to accounting legislation? How are the 

interconnections/relations between income tax law and accounting law? 
 

It does: the tax base of corporate income tax takes the balance sheet profit as a starting point and 
modifies it with certain fiscal adjustments. 

 
c) Is tax procedure separated (substantively and legislatively) from administrative 

procedure?  
 
It is. Tax procedures are regulated by the General Tax Act. General legislation on administrative 

procedures only plays a residual role. 
 

d) Is judicial tax procedure separated (substantively and legislatively) from general or 
administrative judicial procedure? 

 
It is not. Administrative courts also deal with tax matters. At administrative level, there is a 

specialised body to deal with tax claims: the so-called ‘Economic-Administrative Courts’, which are 
attached to the Ministry of Finance and are not part of the judiciary. Their rulings can be appealed to 
the genuine administrative courts. However they can rise preliminary questions to the ECJ. 

 
 
 


